
Editorial
 When providing medical expert review of obstetrical cases that re-
sult in an adverse fetal outcome, one is expected to determine whether 
or not the obstetrical provider met established standards of care. The 
two most common adverse outcomes encountered in such cases are 
hypoxic ischemic encephalopathy and neonatal brachial plexus palsy 
[1]. The injuries associated with such cases, cerebral palsy and upper 
extremity dysfunction, have long range consequences for the new-
born and are often associated with large financial settlements.

 The American College of Obstetrics and Gynecology in conjunc-
tion with the American Academy of Pediatrics have published task 
force recommendations on Neonatal Encephalopathy and Neurolog-
ical Outcome and Neonatal Brachial Plexus Palsy [2]. Although nei-
ther is proposed as a body of rigid rules, they provide guidance to the 
clinician. The first publication, Neonatal Encephalopathy and Neuro-
logical Outcome, provides scientific information regarding the causes 
of neurological injury, and the association of cerebral palsy with ma-
ternal intrapartum fever, acute intrapartum events and shoulder dys-
tocia. No evidence was presented demonstrating that electronic FHR 
monitoring decreases the rate of neonatal encephalopathy. Moderate 
variability and accelerations were cited as reassuring features of the 
fetal heart rate that reliably exclude damaging degrees of hypoxia-in-
duced metabolic acidemia. Criteria were set forth that should be met 
in order to state with a reasonable degree of medical probability that 
the neurological injuries sustained by the newborn were due to intra-
partum factors.

 Despite nomenclature changes and practice bulletins and articles 
proposing various algorithms for the management of fetal heart rate 
tracings in labor, a majority of electronic monitoring tracings contain  
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both reassuring and non-reassuring elements and a high level of clini-
cal judgement is required to evaluate them. This judgement must take 
in to account not only the tracing itself, but the progress of labor, other 
events which may be occurring on the labor and delivery unit, one’s 
skill in performing operative vaginal delivery, the availability of an-
esthesia and other factors that impact the ability to expedite delivery.

 In addition, a significant factor for the risk of hypoxic enceph-
alopathy is the ability of the labor and delivery unit to respond to 
obstetrical emergencies such as cord prolapse, uterine rupture, severe 
abruption and shoulder dystocia. None of these are predictable and 
any one of them may occur coincident with another emergency. Labor 
and delivery units differ immensely in their ability to perform STAT 
cesarean deliveries. As medical care has entered the corporate world, 
staffing of labor and delivery units, anesthesia services, and training 
of ancillary personnel falls under an administrative umbrella. The 
complexities of electronic medical records, Pyxis machines, and a 
collaborative practice models has made a five minute “decision-to-in-
cision” very difficult to accomplish. No longer does the physician call 
the shots.

 The second publication, Neonatal Brachial Plexus Palsy, deals 
with the causes and prevention of brachial plexus injuries, with some 
focus on the prediction and avoidance of shoulder dystocia. Because 
there is no reliable method to determine fetal weight, nor to determine 
the exact three dimensions of the female pelvis, shoulder dystocia 
is an unpredictable and unpreventable obstetrical emergency. In ad-
dition, many brachial plexus injuries result from maternal expulsive 
forces, not traction at the time of delivery.

 The standards for the prevention of brachial plexus injuries are 
similarly distressing. ACOG proposes estimated fetal weight cut-
offs of 4,500 grams and 5,000 grams for diabetic and non-diabetic 
pregnancies, respectively, for offering cesarean delivery. Over a forty 
year career, I can count on my fingers how many babies over eleven 
pounds I have delivered, yet this is the critical weight for offering a 
cesarean in a non-diabetic patient. The current standard of care allows 
for a certain percentage of permanent brachial plexus injuries as ac-
ceptable and unpreventable.

 Our current, published standards of care do not provide for the 
prevention of a significant number of long-term newborn injuries. 
There is not, and never has been, a truly evidenced based standard of 
care for the management of labor that guarantees outcomes. There is 
only risk and how much one is willing to assume. In early pregnancy, 
we approach things in a more mathematical fashion. For example, 
prenatal genetic screening has always been based on mathematical 
risk and today is based on applied mathematics. Most physicians do 
not have the mathematical ability to understand these calculations, let 
alone patients. However, we discuss the risk with patients and allow 
them to decide what testing to have. Why then do we not discuss the 
mathematical risks with patients at the other end of the pregnancy, 
that is, in regard to the delivery process? The risk of having a child 
with a disability due to a problem that occurred in labor is statistically 
relevant.

Cherry SB, J Reprod Med Gynecol Obstet 2019, 4: 028
DOI: 10.24966/RMGO-2574/100028

HSOA Journal of
Reproductive Medicine, Gynaecology & Obstetrics

Editorial

Steven B Cherry*

Department of Obstetrics and Gynecology, WellSpan York Hospital, York, 
USA

Indemnification of Risk by 
Obstetrical Providers

http://doi.org/10.24966/RMGO-2574/100028


Citation: Cherry SB (2019) Indemnification of Risk by Obstetrical Providers. J Reprod Med Gynecol Obstet 4: 028.

• Page 2 of 3 •

J Reprod Med Gynecol Obstet ISSN: 2574-2574, Open Access Journal
DOI: 10.24966/RMGO-2574/100028

Volume 4 • Issue 3 • 100028

 Instead, we foster a tacit perception by the patient and her family 
that when she arrives in labor and delivery she will deliver an intact 
newborn 100% of the time. If this does not occur the blame falls upon 
the physician and other health providers. Obstetricians are, in a sense, 
indemnifying the delivery process, both financially, by paying high 
malpractice premiums, and conceptually, by pretending to have con-
trol over a process which, by and large, involves chance. As my wise 
friend, Dr. Jean Hauser, once said, “Sometimes you are just the poor 
smuck at the end of the bed”.

 Yet, in the legal arena, the physician is often held accountable, 
regardless. From an attorney’s perspective, the purpose of medical 
malpractice insurance is to provide recompense for injury. Isn’t that 
why one buys insurance? Despite task force opinions regarding neo-
natal injury, an expert witness for the plaintiff will often present a 
different standard of care, referencing the damaged child as evidence 
for his or her expertise. Unpreventable and unavoidable do not hold 
much weight in the courtroom when there is a child with disabilities. 

 To make matters worse, whereas in the past it was win or lose, in 
today’s legal environment attorneys are able to structure a “high-low” 
agreement before the case goes to trial. Thus, the plaintiff’s attorney 
is guaranteed an award that will compensate for any out-of-pocket 
pretrial expenses and his time, allowing him to take on cases with less 
merit but the potential for a high award without risking anything. The 
insurance company can avoid a monumental settlement. There is no 
benefit to the physician from such an agreement, which can be made 
without their consent, but one must remember, the physician is just a 
contestant in the legal arena, where, win or lose, the game goes on.

 Is it hubris which causes us to act as though we can guarantee 
outcomes, instead of publicizing the fact that there is an inherent risk 
to having a baby, and despite all our best efforts we cannot mitigate 
  

all of that risk? Should patients not be informed of the mathematical 
risks they are taking upon entering the labor and delivery suite and 
be allowed to choose which risks to take? In an age when patient 
autonomy has become the primary guiding ethical principle, would 
it not make sense to give each patient the option of how their child 
is delivered, in the same fashion that we allow them to choose which 
screening tests they elect in early pregnancy?

 Why should obstetricians indemnify the unpreventable risks asso-
ciated with having a baby? Rather than obstetricians bearing the costs 
of prematurity, hypoxic encephalopathy and brachial plexus injuries 
through the inefficient contrivance of malpractice insurance, another 
insurance system should be developed, similar tono-fault car insur-
ance which insures against unpredictable events. The patient could 
be compensated without the need for the courts to get involved and 
funds would be provided for all babies with disabilities. The responsi-
bility for overseeing quality medical care should not fall to the courts, 
which are poorly suited to recognize which unfortunate cases were 
managed improperly and which were caused by factors beyond our 
control.

 Such reforms would place the indemnification of risk where it be-
longs and add much to the psychological health of practicing obste-
tricians, who recognize the inconsistency between expectations and 
reality within our specialty and the unfair financial burden we are 
made to bear.

References

1. ACOG (2014) Neonatal Brachial Plexus Palsy. ACOG, Washington, D.C., 
USA.

2. ACOG (2014) Neonatal Encephalopathy and Neurological Outcome (2nd-
edn). ACOG, Washington, D.C., USA. 236.

http://doi.org/10.24966/RMGO-2574/100028
https://sales.acog.org/Neonatal-Brachial-Plexus-Palsy-P806.aspx
https://sales.acog.org/Neonatal-Brachial-Plexus-Palsy-P806.aspx
https://sales.acog.org/Neonatal-Encephalopathy-and-Neurologic-Outcome-Second-Edition-P263.aspx
https://sales.acog.org/Neonatal-Encephalopathy-and-Neurologic-Outcome-Second-Edition-P263.aspx


Herald Scholarly Open Access, 2561 Cornelia Rd, #205, Herndon, VA 20171, USA.
Tel: +1 202-499-9679; E-mail: info@heraldsopenaccess.us

http://www.heraldopenaccess.us/

Submit Your Manuscript: http://www.heraldopenaccess.us/Online-Submission.php

Herald Scholarly Open Access, 2561 Cornelia Rd, #205, Herndon, VA 20171, USA.
Tel: +1 202-499-9679; E-mail: info@heraldsopenaccess.us

http://www.heraldopenaccess.us/

Submit Your Manuscript: http://www.heraldopenaccess.us/Online-Submission.php

Journal of Anesthesia & Clinical Care

Journal of Addiction & Addictive Disorders

Advances in Microbiology Research

Advances in Industrial Biotechnology

Journal of Agronomy & Agricultural Science

Journal of AIDS Clinical Research & STDs

Journal of Alcoholism, Drug Abuse & Substance Dependence

Journal of Allergy Disorders & Therapy

Journal of Alternative, Complementary & Integrative Medicine

Journal of Alzheimer’s & Neurodegenerative Diseases

Journal of Angiology & Vascular Surgery

Journal of Animal Research & Veterinary Science

Archives of Zoological Studies

Archives of Urology

Journal of Atmospheric & Earth-Sciences

Journal of Aquaculture & Fisheries

Journal of Biotech Research & Biochemistry

Journal of Brain & Neuroscience Research

Journal of Cancer Biology & Treatment

Journal of Cardiology: Study & Research 

Journal of Cell Biology & Cell Metabolism

Journal of Clinical Dermatology & Therapy

Journal of Clinical Immunology & Immunotherapy

Journal of Clinical Studies & Medical Case Reports

Journal of Community Medicine & Public Health Care

Current Trends: Medical & Biological Engineering

Journal of Cytology & Tissue Biology

Journal of Dentistry: Oral Health & Cosmesis

Journal of Diabetes & Metabolic Disorders

Journal of Dairy Research & Technology

Journal of Emergency Medicine Trauma & Surgical Care

Journal of Environmental Science: Current Research

Journal of Food Science & Nutrition

Journal of Forensic, Legal & Investigative Sciences

Journal of Gastroenterology & Hepatology Research

Journal of Gerontology & Geriatric Medicine 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

Journal of Genetics & Genomic Sciences

Journal of Hematology, Blood Transfusion & Disorders

Journal of Human Endocrinology

Journal of Hospice & Palliative Medical Care

Journal of Internal Medicine & Primary Healthcare

Journal of Infectious & Non Infectious Diseases

Journal of Light & Laser: Current Trends

Journal of Modern Chemical Sciences

Journal of Medicine: Study & Research

Journal of Nanotechnology: Nanomedicine & Nanobiotechnology

Journal of Neonatology & Clinical Pediatrics

Journal of Nephrology & Renal Therapy

Journal of Non Invasive Vascular Investigation

Journal of Nuclear Medicine, Radiology & Radiation Therapy

Journal of Obesity & Weight Loss

Journal of Orthopedic Research & Physiotherapy

Journal of Otolaryngology, Head & Neck Surgery

Journal of Protein Research & Bioinformatics

Journal of Pathology Clinical & Medical Research

Journal of Pharmacology, Pharmaceutics & Pharmacovigilance

Journal of Physical Medicine, Rehabilitation & Disabilities

Journal of Plant Science: Current Research

Journal of Psychiatry, Depression & Anxiety 

Journal of Pulmonary Medicine & Respiratory Research

Journal of Practical & Professional Nursing

Journal of Reproductive Medicine, Gynaecology & Obstetrics

Journal of Stem Cells Research, Development & Therapy

Journal of Surgery: Current Trends & Innovations

Journal of Toxicology: Current Research

Journal of Translational Science and Research

Trends in Anatomy & Physiology

Journal of Vaccines Research & Vaccination

Journal of Virology & Antivirals

Archives of Surgery and Surgical Education 
 
Sports Medicine and Injury Care Journal

International Journal of Case Reports and Therapeutic Studies

Journal of Ecology Research and Conservation Biology

 

http://www.heraldopenaccess.us/journals/Anesthesia-&-Clinical-care/
http://www.heraldopenaccess.us/journals/Addiction-&-Addictive-Disorders/
http://www.heraldopenaccess.us/journals/Advances-in-Microbiology-Research/
http://www.heraldopenaccess.us/journals/Advances-in-Industrial-Biotechnology/
http://www.heraldopenaccess.us/journals/Agronomy-and-Agricultural-Science/
http://www.heraldopenaccess.us/journals/AIDS-Clinical-Research-&-STDs/
http://www.heraldopenaccess.us/journals/Alcoholism-Drug-Abuse-&-Substance-Dependance/
http://www.heraldopenaccess.us/journals/Allergy-Disorders-&-Therapy/
http://www.heraldopenaccess.us/journals/Alternative-Complementary-&-Integrative-Medicine/
http://www.heraldopenaccess.us/journals/Alzheimers-&-Neurodegenerative-Diseases/
http://www.heraldopenaccess.us/journals/Angiology-&-Vascular-Surgery/
http://www.heraldopenaccess.us/journals/Animal-Research-and-Veterinary-Science/
http://www.heraldopenaccess.us/journals/Archives-of-Zoological-Studies/
http://www.heraldopenaccess.us/journals/Archives-of-Urology/
http://www.heraldopenaccess.us/journals/Atmospheric-&-Earth-Sciences/
http://www.heraldopenaccess.us/journals/Aquaculture-&-Fisheries/
http://www.heraldopenaccess.us/journals/Biotech-Research-&-Biochemistry/
http://www.heraldopenaccess.us/journals/Brain-&-Neuroscience-Research/
http://www.heraldopenaccess.us/journals/Cancer-Biology-&-Treatment/
http://www.heraldopenaccess.us/journals/Cardiology-Study-&-Research/
http://www.heraldopenaccess.us/journals/Cell-Biology-&-Cell-Metabolism/
http://www.heraldopenaccess.us/journals/Clinical-Dermatology-&-Therapy/
http://www.heraldopenaccess.us/journals/Clinical-Immunology-&-Immunotherapy/
http://www.heraldopenaccess.us/journals/Clinical-Studies-&-Medical-Case-Reports/
http://www.heraldopenaccess.us/journals/Community-Medicine-&-Public-Health-Care/
http://www.heraldopenaccess.us/journals/Current-Trends-Medical-&-Biological-Engineering/
http://www.heraldopenaccess.us/journals/Cytology-&-Tissue-Biology/
http://www.heraldopenaccess.us/journals/Dentistry-Oral-Health-&-cosmesis/
http://www.heraldopenaccess.us/journals/Diabetes-&-Metabolic-Disorders
http://www.heraldopenaccess.us/journals/Dairy-Research-&-Technology/
http://www.heraldopenaccess.us/journals/Emergency-Medicine-Trauma-&-Surgical-Care/
http://www.heraldopenaccess.us/journals/Environmental-Science-Current-Research/
http://www.heraldopenaccess.us/journals/Food-Science-&-Nutrition/
http://www.heraldopenaccess.us/journals/Forensic-Legal-&-Investigative-Sciences/
http://www.heraldopenaccess.us/journals/Gastroenterology-&-Hepatology-Research/
http://www.heraldopenaccess.us/journals/Gerontology-&-Geriatric-Medicine/
http://www.heraldopenaccess.us/journals/Genetics-&-Genomic-Sciences/
http://www.heraldopenaccess.us/journals/Hematology-Blood-Transfusion-&-Disorders/
http://www.heraldopenaccess.us/journals/Human-Endocrinology/
http://www.heraldopenaccess.us/journals/Hospice-&-Palliative-Medical-Care/
http://www.heraldopenaccess.us/journals/Internal-Medicine-&-Primary-Healthcare/
http://www.heraldopenaccess.us/journals/Infectious-&-Non-Infectious-Diseases/
http://www.heraldopenaccess.us/journals/Light-&-Laser-Current-Trends/
http://www.heraldopenaccess.us/journals/Modern-Chemical-Sciences/
http://www.heraldopenaccess.us/journals/Medicine-Study-&-Research/
http://www.heraldopenaccess.us/journals/Nanotechnology-Nanomedicine-&-Nanobiotechnology/
http://www.heraldopenaccess.us/journals/Neonatology-&-Clinical-Pediatrics/
http://www.heraldopenaccess.us/journals/Nephrology-&-Renal-Therapy/
http://www.heraldopenaccess.us/journals/Non-Invasive-Vascular-Investigation/
http://www.heraldopenaccess.us/journals/Nuclear-Medicine-Radiology-&-Radiation-Therapy/
http://www.heraldopenaccess.us/journals/Obesity-&-Weight-Loss/
http://www.heraldopenaccess.us/journals/Orthopedic-Research-&-Physiotherapy/
http://www.heraldopenaccess.us/journals/Otolaryngology-Head-&-Neck-Surgery/
http://www.heraldopenaccess.us/journals/Protein-Research-and-Bioinformatics/
http://www.heraldopenaccess.us/journals/Pathology-Clinical-&-Medical-Research/
http://www.heraldopenaccess.us/journals/Pharmacology-Pharmaceutics-and-Pharmacovigilance/
http://www.heraldopenaccess.us/journals/Physical-Medicine-Rehabilitation-&-Disabilities/
http://www.heraldopenaccess.us/journals/Plant-Science-Current-Research/
http://www.heraldopenaccess.us/journals/Pulmonary-Medicine-&-Respiratory-Research/
http://www.heraldopenaccess.us/journals/Practical-&-Professional-Nursing/
http://www.heraldopenaccess.us/journals/Reproductive-Medicine-Gynaecology-&-Obstetrics/
http://www.heraldopenaccess.us/journals/Stem-Cells-Research-Development-&-Therapy/
http://www.heraldopenaccess.us/journals/Surgery-Current-Trends-&-Innovations/
http://www.heraldopenaccess.us/journals/Toxicology-Current-Research/
http://www.heraldopenaccess.us/journals/Translational-Science-and-Research
http://www.heraldopenaccess.us/journals/Trends-In-Anatomy-And-Physiology/
http://www.heraldopenaccess.us/journals/Vaccines-Research-&-Vaccination/
http://www.heraldopenaccess.us/journals/Virology-&-Antivirals/
http://www.heraldopenaccess.us/journals/Archives-of-Surgery-and-Surgical-Education/
http://www.heraldopenaccess.us/journals/Sports-Medicine-and-Injury-Care-Journal/
http://www.heraldopenaccess.us/journals/International-Journal-of-Case-Reports-and-Therapeutic-Studies/
http://www.heraldopenaccess.us/journals/Journal-of-Ecology-Research-and-Conservation-Biology/

